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Chapters 8 and 9: Legal language 
and Referrals and resources
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7 Property 
7.1 What is considered property of a 
relationship?
When your marriage or de facto relationship ends, all the property 
that you and your former partner own needs to be divided in a way 
that is fair to both of you. 

Property includes things such as a house, land, superannuation, a 
business or company, cash, trusts, cars, caravans and boats, bank 
accounts, gifts and inheritances, lottery wins, compensation payouts, 
insurance policies as well as furniture and household items. Personal 
things like clothing are unlikely to be included. 

Loans and debts are also considered property.

Property includes property each of you brought into the relationship, 
property acquired during your relationship and property acquired 
after separation.

Property of a relationship includes property that is in your name, 
property in your former partner’s name and property in both your 
names. It does not matter if all the property is only in one person’s 
name because the title to property can be changed from one partner 
to the other to make sure that the property is divided fairly. 

7.2 How long after we separate do I have to sort 
out our property issues?

If you need or want a court to help you sort out your property issues, 
time limits apply.  

If you were married you must apply to court within 12 months 
RI�\RXU�GLYRUFH�RUGHU�EHFRPLQJ�ÀQDO���,I�\RX�ZHUH�LQ�D�de facto 
relationship you must apply to court within 2 years from the date 
you separated.

The same time limits apply to applications for spousal maintenance 
by married and de facto couples.  See chapter 6 for more on spousal 
maintenance.

If your time limit has expired, you can make a special application to 
the Court for permission to apply out of time and this is only given 
in exceptional circumstances.
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7.3 Which law applies to me?
The Family Law Act 1975 covers all separating couples, whether they 
are married or in a de facto relationship. This includes same sex de 
facto couples. 

However there are different time limits for applying to a court for 
orders about how the property is to be divided for couples who are 
married and those who are in de facto relationships. See above for 
information on time limits.

When can the family law courts make a decision about 
our property?
The court needs to have ‘jurisdiction,’ that is, have the power to 
make a decision about your property. 

If you are married the court needs to see proof that:

O there is a valid marriage (under Australian law or another 
FRXQWU\�²�VKRZQ�E\�JLYLQJ�WKHP�FRS\�RI�WKH�PDUULDJH�FHUWLÀFDWH�
DQG�RU�FHUWLÀHG�WUDQVODWLRQ�LI�QRW�LQ�(QJOLVK���DQG

O either you or your husband is
O  an Australian citizen; or
O  living permanently in Australia; and
O  in Australia at the time a court application is made for a 

property settlement.

If you are a de facto couple the court needs to see proof that:

O you and your partner were living permanently in a participating 
jurisdiction (all States and Territories of Australia except WA) 
when your relationship broke down; or

O you and your partner live in a participating jurisdiction on the 
day the court application is made; and either:
O both of you lived there for at least one third of your 

relationship; or 
O  the applicant made a substantial contribution to the property 

RU�WKH�ÀQDQFHV�RI�WKH�UHODWLRQVKLS�RU�WKH�ZHOIDUH�RI�WKH�IDPLO\�
in a participating jurisdiction.

7KLV�FDQ�EH�SURYHG�ZLWK�VRPH�EDVLF�LQIRUPDWLRQ�LQ�DQ�$IÀGDYLW��
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How do I know if I am in a de facto couple?
The Court considers a couple to have been in a de facto relationship if: 

O the relationship lasted at least 2 years; or
O there is a child of the relationship; or
O one of you made a substantial contribution to the relationship and 

there would be serious injustice if an order was not made; or
O your relationship is or was registered under a prescribed law of a 

State or Territory.
2QFH�WKH�&RXUW�LV�VDWLVÀHG�\RX�ZHUH�LQ�D�GH�IDFWR�UHODWLRQVKLS��LW�FDQ�
make decisions about how to divide your property.

7.4 What if we can agree on how to divide  
our property?

If you can agree on how to divide your property, you have three options:
1. You can have an informal agreement.  You and your former partner 

do not have to go to Court or have a formal written agreement 
about how you are dividing your property. However, an informal 
agreement is not legally binding, which means it cannot be 
enforced if one of you fails to follow the agreement. Also, stamp 
duty is waived on the transfer of property if there is a court order. 
For these reasons, an informal agreement is not recommended in 
most circumstances.

2. You can ask the Court to turn your agreement into consent orders by 
FRPSOHWLQJ�DQ�$SSOLFDWLRQ�IRU�&RQVHQW�2UGHUV�DQG�ÀOLQJ�LW�ZLWK�WKH�
Court.  If the Court thinks that the agreement is fair it will make the 
agreement into orders. When the Court makes the orders, they become 
binding. This usually means that neither you nor your former partner 
can make any further claim on the property. It is very important to get 
your own legal advice prior to signing consent orders. For more about 
consent orders see Chapter 2: Do I need a solicitor or barrister?

3. You can turn your agreement into a binding financial agreement. 
This agreement must comply with formal requirements in order 
for it to be legally binding. You must receive your own legal advice 
EHIRUH�VLJQLQJ�D�ELQGLQJ�ÀQDQFLDO�DJUHHPHQW��%LQGLQJ�ÀQDQFLDO�
agreements are discussed later in this chapter.

It is important to obtain legal advice about your circumstances 
and whether an informal agreement, consent orders or a binding 
ÀQDQFLDO�DJUHHPHQW�ZRXOG�VXLW�\RX�EHVW�
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7.5 What if we can’t agree on how to divide  
 our property?
Can I go straight to court?
In most cases, the Family Law Act requires you to try to reach an 
agreement by using dispute resolution such as mediation before you 
can apply to the Court for property orders. 

In some cases you may not have to try to resolve your property 
dispute before going to court, such as when:

O you have experienced family violence;
O your partner refuses to negotiate;
O there has been fraud; 
O there is a reason to make an urgent application, for example, if there is 

a risk that your partner may sell property without telling you; or
O you are almost out of time to make your application.

How will the Court divide our property under the 
Family Law Act? 
There is no formula about how to divide your property. The Court 
will look at the facts of your case and use the following 4 steps to 
decide a fair way to divide your property. You and your former 
partner should use the same steps if you want to divide your 
property without asking the Court to decide for you. 

1  Identify what property you have and how much it  
is worth

Identify and value the property of the relationship. Property includes 
such things as property owned by you or your partner at the start of 
the relationship, property purchased by either or both of you during 
the relationship, superannuation, gifts and inheritances received 
by either of you, goodwill in a business, compensation payments, 
lottery winnings, redundancy payouts, and loans. Property also 
includes any debts owed individually or jointly. The property is 
valued as at the date of settlement or court hearing.

If you do not know what property your partner owns you can ask the 
Court to issue a subpoena. A subpoena requires banks, employers or 
other organisations to send the information to the Court for you or 
your lawyer to look at.  See section 7.7 for information about how to 
ÀQG�RXW�DERXW�\RXU�SDUWQHU·V�VXSHUDQQXDWLRQ�
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2  Work out what contributions you both made to the 
relationship

Consider what contributions you and your partner made to the 
relationship. Contributions made after your relationship ends and up 
WR�WKH�WLPH�\RX�ÀQDOLVH�\RXU�SURSHUW\�GLYLVLRQ�PD\�DOVR�EH�UHOHYDQW��

Financial contributions include any money provided by you or your 
parents or other family members, wages or a deposit paid on a 
house.  They also include initial contributions (any property you had 
at the start of the relationship).

1RQ�ÀQDQFLDO�FRQWULEXWLRQV include any unpaid work you or others 
have done repairing, improving or maintaining property, or work 
done in a business owned by your partner.

Contributions made as a homemaker or parent are also considered as 
QRQ�ÀQDQFLDO�FRQWULEXWLRQV��

In some cases the contributions may not be seen as equal, such as 
where the relationship was short or the contributions of one partner 
were particularly large. 

Domestic violence, or behaviour such as gambling or drug and 
alcohol addiction may be taken into account in property cases. The 
YLROHQFH�RU�RWKHU�EHKDYLRXU�PXVW�KDYH�VLJQLÀFDQWO\�LPSDFWHG�RQ�D�
person’s ability to make contributions to the relationship. In these 
circumstances, it may be fair to increase the victim’s contributions 
and reduce the violent person's contributions. 

3 Work out your future needs 
Future needs are worked out by looking at the following factors for 
you and your partner:

O age and health, including any disabilities;
O income;
O� DELOLW\�WR�HDUQ�DQ�LQFRPH�DQG�HQWLWOHPHQWV�WR�DQ\�ÀQDQFLDO�UHVRXUFHV�
O responsibility to support children or others, including how many 

nights children live with each parent; and
O whether or not the relationship and your role in it (for example as 

the primary caregiver) has affected your ability to get a job. 

For example, if the Court decided that your contributions were equal 
in the past and that you have two young children who live with you 
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most of the time and your partner makes more money than you do 
or can, then the Court may order a distribution of the property to 
you which is more in your favour than it is to your partner. 

4 Think about whether it is a fair division of the 
property in the circumstances

Work out if the way you have divided the property between you and 
your partner is fair. The Court assesses this by looking at the overall 
ÀQDQFLDO�SRVLWLRQ�DIWHU�WKH�ÀUVW�WKUHH�VWHSV�KDYH�EHHQ�FRQVLGHUHG��
7KH�&RXUW�VKRXOG�RQO\�PDNH�DQ�RUGHU�LI�¶LW�LV�VDWLVÀHG�WKDW��LQ�DOO�WKH�
circumstances, it is just and equitable to make the order’.

Important Information
To start most property cases under the Family Law Act, you need to 
file the original (the Court keeps this) and two copies (one for you and 
one for your partner) of each of the following documents:
O an Initiating Application form (handwritten or typed), which 

must state the orders that you want the Court to make (you 
can change the orders you are asking for later on if you get 
new information about your property);

O a Financial Statement (handwritten or typed); and
O an Affidavit in support (must be typed).
If you are or were married, give the Court a copy of your marriage 
certificate and if relevant, divorce certificate.
If you want the Court to make interim or urgent orders you must 
file an Affidavit saying why it is an urgent matter and ask for 
leave (permission) to have your case heard more quickly. 
There will be a filing fee unless you are eligible for an exemption or a 
waiver of court fees. See Chapter 9: Family Law Fees for current fees. 
You can also apply for orders about your children at the same 
time. See Chapter 4: Children. 
It is a good idea to go to the Family Law Courts website or call the 
Court first to check the current court rules and to get copies of the 
right forms.
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:KDW�KDSSHQV�DIWHU�,�KDYH�ÀOHG�P\�,QLWLDWLQJ�
Application form?
<RX�PXVW�DUUDQJH�IRU�D�FRS\�RI�DOO�GRFXPHQWV�ÀOHG�DW�WKH�&RXUW�WR�
be served on (formally given to) your partner by ordinary post or 
served by hand by anyone over 18 (except you).

<RXU�SDUWQHU�VKRXOG�WKHQ�ÀOH�DQG�VHUYH�\RX�ZLWK�D�5HVSRQVH�WR�
,QLWLDWLQJ�$SSOLFDWLRQ��)LQDQFLDO�6WDWHPHQW�DQG�$IÀGDYLW��LI�UHTXLUHG��
within 14 days of your documents being served on him or her. 
Your partner can oppose all or part of your application and ask for 
different orders to be made. 

What will happen at court?
There are a range of events which may happen at court including:

O directions hearings - where orders about court process can be 
PDGH�VXFK�DV�D�OLVW�RI�GRFXPHQWV�WR�ÀOH�DQG�E\�ZKDW�GDWH��DQG

O conferences - where a Registrar will meet with you and your 
partner and your lawyers to try to settle your dispute. 

If you cannot reach an agreement with your partner, your matter will 
HYHQWXDOO\�EH�OLVWHG�IRU�D�WULDO��WKLV�LV�DOVR�FDOOHG�D�ÀQDO�KHDULQJ����,Q�
most cases both you and your partner will need to give oral evidence 
at the trial. This means you may be asked to answer questions after 
taking an oath to tell the truth.

What if we reach an agreement after our court case has 
started?
If you reach an agreement after your court case has started you can 
ask the Court to make consent orders, sometimes called ‘Terms of 
Settlement’. Once the Court approves the orders they will be just as 
binding and enforceable as orders made by a judge.

For more about consent orders see Chapter 2: Do I need a solicitor or 
barrister?

Can I appeal a court order?
If you think the Court has made an error in deciding your case, you 
FDQ�ÀOH�DQ�DSSHDO�within 28 days of the judgment and ask for the 
decision to be set aside. This is not a rehearing of your case, but an 
appeal based on an error of law. 
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If your time limit has expired you have to make a special application 
to the Court for permission to appeal out of time and this is only 
granted in exceptional circumstances.

You should get legal advice about the appeal process as it is very 
complex and can be very expensive.

7.6 Can we make an agreement about our 
property before we separate?

<HV��\RX�DQG�\RXU�SDUWQHU�FDQ�PDNH�D�ELQGLQJ�ÀQDQFLDO�DJUHHPHQW�
(BFA) before, during or after your relationship. 

$�%)$�FDQ�GHDO�ZLWK�KRZ�\RXU�SURSHUW\�DQG�ÀQDQFLDO�UHVRXUFHV�
are to be divided on the breakdown of your relationship and the 
payment of spousal maintenance in some situations.

The Court is not required to approve a BFA but can enforce the 
agreement if the necessary requirements are followed, which include:

O you and your partner must obtain independent legal advice 
EHIRUH�HQWHULQJ�LQWR�D�%)$�DQG�SURGXFH�D�FHUWLÀFDWH�VWDWLQJ�WKDW�
you received this advice; and

O at least one of you must sign a separation declaration.

You will need a solicitor to prepare your BFA as they are complex and 
must satisfy many legal requirements. BFAs are expensive to enter into 
and they can only be set aside by the Court in limited circumstances. 

If you are in a de facto relationship and have a BFA you will need to 
make a new BFA if you later marry your partner.

7.7 Superannuation
How is superannuation dealt with under the Family Law Act?
The Family Law Act allows superannuation to be split at the end of 
your relationship. Usually superannuation can be taken from your 
partner’s fund and put into a superannuation fund in your name (or 
the other way around). Sometimes the superannuation will be put in 
your name into the same fund as your partner because of the legal 
requirements of the fund.

+RZ�GR�,�ÀQG�RXW�DERXW�P\�SDUWQHU·V�VXSHUDQQXDWLRQ"
You can ask your partner’s superannuation fund to tell you the value 
of their superannuation.  
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The Family Law Courts website has a Superannuation Information 
Kit which contains the forms that you must send to the trustee of the 
fund, which are:

O Form 6 Declaration; and
O Superannuation Information Request Form (accompanied by the 

appropriate Superannuation Information Form).

The fund may charge a fee to provide you with this information. 

Handy Tip
Keep a record of the name of your and your partner’s 
superannuation funds and membership numbers. 

How do I divide superannuation?
If you ask for some of your partner’s superannuation, the following 
options are available: 

O reach an agreement with your partner to split the superannuation 
and enter into a Superannuation Agreement, which is a Financial 
Agreement that includes superannuation. You must provide a 
FHUWLÀFDWH�VWDWLQJ�WKDW�\RX�KDYH�UHFHLYHG�LQGHSHQGHQW�OHJDO�DGYLFH�
regarding this split. You do not have to register this agreement in 
court, so you must keep a copy of the agreement. The Family Law 
Act does not require that the fund be given notice of the terms of 
a superannuation agreement, but it is wise to do so to ensure the 
terms can be carried out by the fund; or

O register an agreement with the Court so it becomes consent orders 
(see earlier in this chapter for more details about consent orders). 
You must notify the superannuation fund which must approve 
the orders. This must be done at least 28 days�EHIRUH�ÀOLQJ�WKH�
Application for Consent Orders; or

O apply to the Court to make an order regarding your partner’s 
superannuation. You must tell the superannuation fund about the 
orders you are asking the Court to make about superannuation. 
You must provide the fund with an opportunity to attend the 
court hearing and object to the orders. 

If you and your partner split your superannuation, you will not 
receive any cash payments from the superannuation fund until 
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UHWLUHPHQW��+RZHYHU��LQ�VRPH�FDVHV�RI�VHYHUH�ÀQDQFLDO�KDUGVKLS�LW�
may be possible to apply to the fund to have the superannuation 
released to you before retirement age.

Sometimes you can ask the Court to order the superannuation fund 
WR�ÁDJ�ZKHQ�D�VXSHUDQQXDWLRQ�SD\PHQW�LV�GXH��7KLV�FDQ�EH�GRQH�WR�
PDNH�VXUH�WKDW�WKH�EHQHÀW�LV�QRW�SDLG�RXW�WR�\RXU�SDUWQHU�EHIRUH�WKH�
property division is resolved.  Flagging a superannuation interest 
can be useful when your partner is close to retirement age.

You should get legal advice about how to deal with superannuation 
in your property settlement. It is a complex area of law.

7.8 What else should I think about?
Can I get an urgent court order to protect our property? 
Yes, if you are worried that your partner may sell or give away 
property or get a new loan without telling you, the Court can make 
an urgent order (injunction��WR�VWRS�WKLV�KDSSHQLQJ�XQWLO�D�ÀQDO�
decision is made about your property. This includes property which 
is owned in the sole name of your partner.

Can I get an order for my partner to give me money to 
pay for a lawyer? 
In some cases you can ask the Court to make an order for your 
partner to pay you some money for your legal fees or other expenses. 
+RZHYHU��EHIRUH�WKH�&RXUW�ZLOO�GR�WKLV�WKH\�PXVW�EH�VDWLVÀHG�WKDW�\RX�
will get at least that amount of money at the end of your property 
dispute and that your partner has enough money left for themselves. 

Any money you get in advance may be taken off the amount you 
get at the end of your property dispute. This will depend on things 
like how much money your partner has spent on their legal fees and 
other expenses during the court case.

The Court does not make these orders very often – usually only 
where your partner has a very high income compared to you, or 
valuable property in his or her name that can be used as security for 
borrowing money from a bank. 
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Can I live in the house after separation?
Both you and your partner are entitled to live in the family home 
unless there is a court order that says either you or your partner must 
leave. It does not matter whose name is on the title to the home. In 
limited circumstances, you can get a family law order giving you the 
ULJKW�WR�VWD\�LQ�WKH�KRXVH�XQWLO�WKH�SURSHUW\�VHWWOHPHQW�LV�ÀQDOLVHG��7KH�
Court looks at the needs of both parties and the needs of the children. 
This is called a sole occupation order or an exclusion order. 

If you have experienced domestic violence you can also apply for 
an exclusion order as part of an application for an apprehended 
domestic violence order (ADVO). See Chapter 5: Protection against 
violence and harassment for further information.

What if my partner is bankrupt?
If your partner is bankrupt at the time of your property settlement, 
you are still entitled to make a claim on the property remaining after 
WKH�EDQNUXSWF\��<RXU�ÀQDQFLDO�DQG�QRQ�ÀQDQFLDO�FRQWULEXWLRQV�ZLOO�
be recognised equally with the rights of any other creditors making 
a claim to the property. If your partner is bankrupt or looks like they 
might go bankrupt, you should get urgent legal advice.

What about stamp duty and capital gains tax?
Stamp duty and/or capital gains tax usually needs to be paid when 
property is sold or transferred. However in most cases you will not 
have to pay stamp duty or capital gains tax if you transfer the title of 
your property from one partner to the other under a court order. This 
includes consent orders and orders made by a judge.

You should get legal and accounting advice about any capital gains 
tax you might have to pay on property you keep after the property is 
divided and then later sell. 

What happens to our debts? 
The only debts that you must pay are debts that are in your name, 
joint debts or debts guaranteed by you. Just because you are 
married or in a relationship does not mean that you take on all 
your partner’s debts. 

Under the Family Law Act the Court can order that the responsibility 
for a debt be altered. The debt can be transferred into your name 
or your partner’s name or altered so that both of you pay part of 
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the debt. To do this, the Court can order third parties (e.g. banks) 
connected to the debt to alter it accordingly. 

This means that any third parties involved with your debt must be 
told about the court application so they can tell the Court what they 
think about the proposed change.

What if we have a large amount of debt / multiple debts 
and can’t afford to pay them now we are separated?
It can be complicated where you and your former partner both 
have a large amount of debt and no ability to pay. It is good to see 
D�ÀQDQFLDO�FRXQVHOORU�WR�GLVFXVV�\RXU�GHEWV�DQG�\RXU�RSWLRQV�IRU�
dealing with those debts. You need to be realistic about what you 
can afford. Legal Aid might be available in some very limited cases 
to make an application to the Court for orders about your property 
and/or debts. 

Can I get spousal maintenance from my partner?
In some circumstances, a Court might order that your former partner 
pay you spousal maintenance.  For more information on this, see 
Chapter 6: Spousal Maintenance.

What if my partner forced me to take on debt in my name?
If your partner has forced you to sign loan documents, credit card 
applications, cheques, withdraw money or put your name on debts 
you need to seek legal advice as soon as possible. 

You will usually be responsible for any debts in your name or joint 
names even if the debt really isn’t yours. 

See Chapter 9: Referrals and Resources.

Will a property agreement affect my Centrelink payments? 
,I�\RX�DUH�JHWWLQJ�D�SHQVLRQ�RU�EHQHÀW�IURP�&HQWUHOLQN��RU�LI�\RX�DUH�
likely to apply in the future, any agreement you make to take a larger 
share of the property instead of maintenance for you or the children 
may affect your payments. Get advice from Centrelink or a solicitor 
WR�ÀQG�RXW�KRZ�\RX�PD\�EH�DIIHFWHG�EHIRUH�\RX�VLJQ�DQ\�DJUHHPHQW�
or apply for court orders. 
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Can I get legal aid? 
,W�LV�GLIÀFXOW�WR�JHW�OHJDO�DLG�LQ�SURSHUW\�PDWWHUV��SDUWLFXODUO\�LI�
you have a house. However, in some situations legal aid may be 
available. This may include where you are trying to keep the family 
home for the children and will not receive any other money in 
the property settlement or when the only property of any value is 
superannuation. Sometimes you will get legal aid but may have to 
pay back some or all of the legal costs from your property settlement 
DIWHU�WKH�FDVH�LV�ÀQLVKHG��&RQWDFW�/HJDO�$LG�16:�WR�ÀQG�RXW�LI�\RX�
might be eligible. See Chapter 9: Referrals and Resources.

If you feel that you have exceptional circumstances and have been 
refused legal aid for your property matter then you should lodge an 
appeal within 28 days of receiving that refusal.

Handy Tip
Make lists of as much of the following information that you can. 
You will need this information if you are negotiating a property 
settlement with your partner or if you are going to see a lawyer. 
You can use the ‘Information Sheet’ in Chapter 2 to record this 
information:
O dates - when your relationship began and/or when you 

married, when it ended, the dates of birth of yourself, your 
partner and of any children; 

O valuations of assets – current valuations for your home, cars, 
furniture, shares, life insurance and superannuation policies 
and any other assets. Estimates are good enough at this 
stage. If you must go to a full hearing you will need to get 
proper valuations. Real estate agents will often give you a 
‘market assessment’ or appraisal which is an estimate of the 
value of your home for free; 

O liabilities – outstanding mortgages, personal loans, credit 
card statements and any other debts; 

O family business – any family business liabilities and current 
trading statements; 

O financial contributions – any money or other assets brought 
into the relationship at the beginning and during the 
relationship, and any money or other assets, such as cash 
savings, investments, gifts from parents, compensation 
payments or any other source; 
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O non-financial contributions – if you have mainly been a 
homemaker it is essential that you document your contribution 
to the relationship in terms of home decoration, renovation 
or maintenance, attendance at school functions, supervising 
homework, entertaining business clients, etc;  

O salaries – for both you and your partner; and 
O superannuation entitlements – current statements for both 

your funds. 
If you are planning on leaving your home, it will make things 
easier later on if you take the original or photocopies of all 
documents relating to your property, such as title deeds, bank 
statements, superannuation fund statements and receipts.


