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4 Children 
4.1 When parents can agree 
Do we have to go to court about the children? 
The Family Law Act 1975 (Family Law Act) encourages separating 
parents to agree on parenting arrangements without going to court. 
If you and the other parent can agree about arrangements for your 
children, then you do not have to go to court at all. 

We agree about arrangements for the children  - what now? 
There are three options:

O You can have an informal agreement about the care and living 
arrangements of your children. Your agreement can be verbal 
RU�LQ�ZULWLQJ��7KHUH�DUH�VRPH�EHQHÀWV�WR�KDYLQJ�LQIRUPDO�
DUUDQJHPHQWV��IRU�H[DPSOH��WKH\�FDQ�EH�PXFK�PRUH�ÁH[LEOH�WKDQ�
court orders. However they are not enforceable and if they are not 
detailed enough, this can lead to misunderstandings about what 
the agreement means.

O You can write a parenting plan about the arrangements for your 
children. You can do this yourselves or get the assistance of a Family 
Dispute Resolution Practitioner (FDRP). If you are eligible for 
legal aid, you can attend a type of family dispute resolution called a 
Family Law Conference. For more information about family dispute 
resolution see section 4.2 below.

O You can have your agreement or parenting plan made into 
consent orders�E\�ÀOLQJ�LW�ZLWK�WKH�&RXUW��6HH�&KDSWHU����'R�,�
need a solicitor or barrister? for more detail about consent orders.

<RX�FDQ�DOVR�FRPELQH�WKH�FHUWDLQW\�RI�FRXUW�RUGHUV�ZLWK�WKH�ÁH[LELOLW\�
of parenting plans to cover different aspects of the arrangements.

What is a parenting plan?
A parenting plan is a written agreement, signed and dated by you 
and the other parent. It sets out the future care arrangements for 
your children. It can cover who has parental responsibility for the 
child, who the child lives with, spends time with and communicates 
with, child support payments and other issues.
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Parenting plans are not legally binding and cannot be enforced if one 
parent does not follow the agreement. However the Court will take 
into account the agreement made in a parenting plan if your case 
later goes to court.

What is a Family Relationship Centre?
Family Relationship Centres (FRCs) are government-funded 
services that provide information to people about relationship issues 
LQFOXGLQJ�SDUHQWLQJ��ÀQDQFLDO�KHOS�DQG�SUH�PDUULDJH�FRXQVHOOLQJ��

FRCs also provide family dispute resolution (mediation) services to 
help separating parents work out arrangements for their children. 
FRCs provide assessment, preparation and three hours of family 
dispute resolution for free or low fee. 

There are FRCs across NSW. See Chapter 9: Referrals and Resources.

4.2 Family Dispute Resolution
What is Family Dispute Resolution?
Family Dispute Resolution (FDR) is a way of sorting out legal 
problems without going to court. This method of dealing with legal 
problems is generally known as mediation but in family law it is 
called FDR and the mediator is called a FDR practitioner (FDRP). 

A FDRP is a trained, neutral person who helps people discuss their 
legal problems and reach an agreement that is acceptable to both 
parties. FDRPs do not tell you what to do or give legal advice. They 
try to help you to explore options you may not have thought of and 
WR�UHDFK�DQ�DJUHHPHQW�WKDW�UHÁHFWV�ZKDW�LV�LPSRUWDQW�WR�ERWK�SHRSOH�
involved. 

Do I have to participate in FDR?
In most circumstances you must participate in FDR with the 
other parent before you can make an application to the Court for 
parenting orders. However, there are important exceptions to this 
requirement (see below). 

If you cannot reach an agreement at FDR or an exception applies, 
you can apply to the Court for parenting orders. 
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How does the Court know I have attended FDR?
You can make an application to court for parenting orders if:

O you have a section 60I certificate from the FDRP that assisted you; or 
O an exception applies to you and you include this information in 

your application.

$�VHFWLRQ���,�FHUWLÀFDWH�IURP�D�)'53�ZLOO�VWDWH�RQH�RI�WKH�IROORZLQJ�

O the other party did not attend for FDR;
O all parties attended and a genuine effort was made to resolve the 

dispute;
O one party did not make a genuine effort to resolve the dispute; or
O the FDRP decided that FDR was not appropriate.

If a genuine effort to resolve the dispute is not made, it may affect 
future court decisions about legal costs.

What are the exceptions to FDR?
You will not�QHHG�WR�JHW�D�FHUWLÀFDWH�IURP�D�)'53�LI�

O you and the other parent are applying for consent orders;
O your application is in response to the other party’s application;
O� WKH�&RXUW�LV�VDWLVÀHG�WKHUH�DUH�UHDVRQDEOH�JURXQGV�WR�EHOLHYH�WKHUH�

has been or is a risk of abuse or family violence;
O your application is about a contravention of parenting orders that 

were made in the last 12 months, and the person who breached 
the court order showed serious disregard for their obligations 
under the order;

O your application is urgent; or
O one of the parties is unable to participate in FDR for a reason such 

as having a disability or living in a remote location.

It is important to remember that even if you do not attend FDR prior 
WR�ÀOLQJ�LQ�&RXUW�EHFDXVH�\RX�DUH�HOLJLEOH�IRU�RQH�RI�WKH�H[FHSWLRQV��
the Court can still order the parties to attend counselling or FDR. 
Safety measures can be put in place to make sure you can participate. 



30

ch
a

p
te

r 
: ch

ild
re

n

Women and Family Law - 10th edition

Should I try FDR if I have experienced family or 
domestic violence?
,W�FDQ�EH�GLIÀFXOW�WR�GHFLGH�ZKHWKHU�RU�QRW�WR�WU\�)'5�LI�\RX�KDYH�
experienced domestic violence. FDR works best when there is equal 
bargaining power between the two parties. Where one party has 
VLJQLÀFDQW�SRZHU�RYHU�WKH�RWKHU��LW�LV�XVXDOO\�GLIÀFXOW�WR�DFKLHYH�D�
fair resolution. A woman who feels less powerful or intimidated may 
make concessions or agree to decisions that are not necessarily in her 
best interests, that are not what she really wants, or may not be in the 
best interests of the children. 

FDR is not normally recommended when there is domestic violence. 
However, a woman may still be able to achieve a fair settlement 
if she has good legal advice and feels safe to assert her rights with 
mediators present. FDR can be part of a healing and empowering 
process but should be entered into with caution and good support. 

If I have experienced domestic violence how can I try 
and make FDR work for me?
The following suggestions might help you to make FDR work for 
you if you have experienced family violence: 
O Tell the FDRP about your experience of domestic violence and 

discuss what he or she can do to provide a safe process;
O If you will feel intimidated or afraid to be in the same room as 

your ex-partner ask about a telephone FDR or a shuttle FDR (see 
below) so that you will be in separate rooms; 

O Make arrangements for separate times to arrive and leave the 
waiting rooms;

O If you are eligible for legal aid, it may be possible to organise a 
Family Law Conference which is a type of FDR where you can 
have a lawyer present. This provides an important safeguard if 
there is a history of domestic violence;

O Ask your local Family Relationship Centre if they have Lawyer 
Assisted FDR available. If your case is suitable and the other 
party consents to also being legally represented then legal 
representation may be possible for the FDR process;

O Get legal advice about your options before and after attending 
FDR to make sure your agreement is fair and safe. Don’t sign an 
agreement if you are unsure about what you are agreeing to or 
if you are unsure about whether it is in your best interests or the 
best interests of your children.
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What is shuttle FDR?
Shuttle FDR is where the parties are in different rooms. The FDRP 
moves between rooms to listen and pass information about the 
issues and possible solutions between the parties. Shuttle FDR is one 
way of attempting to provide a safe environment where there is a 
history of domestic violence. FDR can also be done by telephone in 
appropriate circumstances.

What happens in FDR?
)'5�ZLOO�XVXDOO\�JR�IRU�WKUHH�KRXUV��EXW�LW�PD\�ÀQLVK�HDUOLHU�RU�JR�IRU�
longer. FDR could also run over a number of sessions. It is important 
to have breaks and for the session not to go too long, otherwise it’s 
too exhausting.

Different FDRPs may use different processes but usually an FDR 
session will include the stages described below.

1 Opening statement by the FDR Practitioner
 The FDRP explains their role (a neutral person there to assist 

communication and negotiation) and outlines the expected 
process.

2 An opening statement by each party 
 Each party is asked to give a short statement outlining how 

they see the situation and how they have been affected. No 
LQWHUUXSWLRQV�DUH�DOORZHG��,W�GRHV�QRW�PDWWHU�ZKR�JRHV�ÀUVW��

3 The FDRP summarises both opening statements 
 Listen carefully and let the FDRP know if they have got  

anything wrong.

4 Setting the agenda (list of issues or topics to discuss) 
� 7KH�)'53�LGHQWLÀHV�LVVXHV�DQG�ZRUNV�ZLWK�WKH�SDUWLHV�WR�VHW�DQ�

agenda for the session. It might include issues like where the 
children live, when and how they spend time with the other 
parent, schooling, how the parties will communicate with each 
other about the children and so on. 

5 Exploration 
 The FDRP works with both parties to explore the issues on the 

agenda one at a time. There is usually lots of talking and sometimes 
allegations are made about past behaviour. The purpose of FDR is not 
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to decide the truth of an allegation; it is about making decisions about 
future arrangements for the children. 

6 Private sessions 
 The FDRP may stop the session one or more times to talk 

SULYDWHO\�ZLWK�HDFK�SDUW\��3ULYDWH�VHVVLRQV�DUH�FRQÀGHQWLDO��7KH�
FDRP explores options with each party, discusses underlying 
issues or hidden agendas and asks the parties to think about 
whether options are practical. He or she may also explore 
alternatives to those each party may have proposed.

7 Negotiation 
 Some FDRPs enter into a negotiation stage towards the end. At 

this stage, the FDRP might become more involved in problem 
solving, assessing options, identifying common interests and 
focusing on the best interests of the children.

8 Agreement 
 Agreement in FDR is by consensus, that is, both parties agree on 

the outcome. Sometimes you may reach agreement about some 
but not all issues. The FDRP may want to put your agreement in 
writing. Before signing any written agreement, get legal advice. 

9. Termination 
 Termination of FDR occurs where there is no agreement. This 

may be because a party walks out or does not show up, where 
the parties can not reach an agreement or where safety issues 
cause the FDRP to decide to end the FDR. If this happens the 
SDUWLHV�ZLOO�EH�JLYHQ�D�VHFWLRQ���,�FHUWLÀFDWH�WKDW�VWDWHV�WKDW�
)'5�ZDV�XQVXFFHVVIXO��7KLV�FHUWLÀFDWH�DOORZV�HLWKHU�SDUW\�WR�
ÀOH�DQ�DSSOLFDWLRQ�LQ�FRXUW�ZLWKLQ����PRQWKV�RI�WKH�GDWH�RQ�WKH�
FHUWLÀFDWH�
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Important Information
The following suggestions may help you prepare for FDR.
O Get legal advice before going to FDR. Consider your best and 

worst alternatives to a negotiated agreement. You might hear 
this called a ‘BATNA’ and ‘WATNA’. They may be the range 
of orders a court may make. Knowing the best and worst 
alternatives will help you in the negotiations.

O Prepare a short opening statement to make at the beginning 
of the FDR meeting. Give your view of the situation and how 
you and/or the children have been affected.

O Prepare for the rest of the FDR meeting by writing notes to 
take with you and help you remember what to talk about. 
Write notes about:

O your main concerns – the issues that you need to have 
resolved. Focus on what is in the best interests of your 
children and explain why; 

O what you want and why it is best for your children; and
O what you might agree to in the short term and what would 

need to happen or change for you to move beyond this 
short term arrangement.

O If your ex-partner gives their opening statement first, do not 
respond to what is said – stick to the opening statement you 
prepared. The FDRP’s job is to identify the issues and give you 
a chance to respond to them later.

O Be prepared to let the FDRP know if you need a break or if you 
feel the session needs to end. It’s important the FDRP knows 
any difficulties you are having with the session. Otherwise, 
there is a risk that he or she may decide that a genuine effort 
wasn’t made to resolve the dispute and this may affect future 
court decisions about legal costs.

O Stick to the agreed ground rules during the session. 
O Try not to interrupt when others are speaking. Write down 

your concerns and raise them when it’s your turn.
O Don’t feel pressured to sign a parenting agreement at the 

FDR session – get legal advice first.
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4.3 Decisions of the Family Law Courts  
 about children 
What if we cannot agree about what happens  
to the children? 
If you cannot agree about arrangements for the children, it is 
important to get legal advice quickly to decide whether or not you 
need court orders.

When parents cannot agree on the arrangements for their children, 
then either parent may apply to the Court for a decision about what 
is best for the children. If the Court makes orders about children they 
are called parenting orders.

Parenting orders deal with who has parental responsibility; where 
the children live; who the children spend time with; how parents 
should communicate with each other about the children; the 
communication children are to have with another person (including 
by phone, Skype or email) and any other aspect of each child’s care, 
welfare and development. 

What is parental responsibility?
Both parents automatically have parental responsibility for a child 
until that child turns 18. Parental responsibility means ‘all the duties, 
powers, responsibilities and authority that, by law, parents have 
in relation to children’. If you separate from the other parent your 
parental responsibility does not automatically change. Both parents 
can make important decisions about the child’s life. 

What is equal shared parental responsibility?
The Family Law Act presumes that it is in the best interests of the 
child to make an order that provides for equal shared parental 
responsibility. 

When an order is made for equal shared parental responsibility, 
parents are obliged to consult each other and agree on major long-
term decisions about the child. These issues include:

O the child’s education (both current and future);
O the child’s religious and cultural upbringing;
O the child’s health;
O the child’s name; and
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O changes to the child’s living arrangements that make it 
VLJQLÀFDQWO\�PRUH�GLIÀFXOW�IRU�WKH�FKLOG�WR�VSHQG�WLPH�ZLWK�
a parent. (This does not include a parent’s decision to form a 
relationship with a new partner, but does include moving to 
another area.)

The presumption for equal shared parental responsibility does 
not apply in cases of child abuse or family violence. In these 
circumstances, the Court must look at whether there should be 
equal shared parental responsibility or sole parental responsibility. 
While the Court can make orders for sole parental responsibility, it is 
usually very reluctant to make this order. 

Equal shared parental responsibility does not mean the amount of 
time the child spends with each parent is the same. The decision 
about equal shared parental responsibility is made separately to any 
decisions about how much time a child may spend with each parent. 

How are the best interests of the child decided? 
The ‘best interests of the child’ is the most important consideration 
when the Court makes orders about children. The best interests of 
the child are made up of primary and additional considerations.

The primary considerations are the:

O� EHQHÀW�WR�WKH�FKLOG�RI�KDYLQJ�D�PHDQLQJIXO�UHODWLRQVKLS�ZLWK�ERWK�
parents; and

O need to protect the child from physical or psychological harm, from 
being subjected to, or exposed to abuse, neglect or family violence.

The need to protect children from harm is given greater weight in 
cases where there is family violence, child abuse or risk of exposure 
to either. 

The additional considerations are:

O the views of the child;
O the nature of the relationship of the child with parents and others, 

including grandparents;
O the extent each parent has participated in: 

O making long term decisions about the child; 
O spending time with the child; and 
O communicating with the child;
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O the extent each parent has met their obligations to maintain the 
child (non-payment of child support can be considered);

O the effect of change to the current arrangements for the child 
(status quo);

O� WKH�SUDFWLFDO�GLIÀFXOWLHV�DQG�H[SHQVH�RI�¶VSHQGLQJ�WLPH�ZLWK·�DQG�
‘communicating with’ a parent and the impact on the child of 
maintaining personal relationships and direct contact regularly 
with both parents;

O the capacity of the parent and others to provide for the needs of 
the child;

O the maturity, sex, lifestyle and background of the child and 
parents;

O if the child is an Aboriginal or Torres Strait Islander child, the 
right to enjoy Aboriginal or Torres Strait Islander culture;

O the parent’s attitude to the child and to parenting;
O any family violence involving the child or a member of the child’s 

family;
O an order that is least likely to lead to further proceedings; and
O any other fact or circumstance the Court thinks relevant.

The Court can consider any family violence orders and reach 
their own conclusions about whether that family violence order 
is relevant.

Is it likely that the Court will order equal time living 
arrangements? 
If the Court orders equal shared parental responsibility for the child, 
the Court must consider making an order for the child to live with 
each parent on an equal basis or to provide for the other parent to 
have substantial and significant time arrangements with their 
FKLOG��6XEVWDQWLDO�DQG�VLJQLÀFDQW�WLPH�VKRXOG�LQFOXGH�ZHHNHQG��
weekdays and holidays and allow for parents to be involved in daily 
routines and special occasions. The Court can only order these care 
arrangements if it is in the best interests of the child and reasonably 
practical. The Court considers:

O how far apart the parents live from each other;
O the parents’ current and future capacity to have an arrangement 

where the child can spend equal time, or substantial and 
VLJQLÀFDQW�WLPH��ZLWK�HDFK�RI�WKH�SDUHQWV�
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O the parents’ current and future capacity to communicate with 
HDFK�RWKHU�DQG�UHVROYH�DQ\�GLIÀFXOWLHV�WKDW�PLJKW�DULVH�LQ�PDNLQJ�
an arrangement work;

O the impact that an arrangement would have on the child; and
O other matters the Court considers relevant. 

Why have orders for children to spend time and 
communicate with someone?
The main aim of making parenting orders about children spending 
time or communicating with the other parent is to foster an ongoing 
relationship between a child and both parents. As long as there are 
no risks of harm to a child, it helps children if you encourage them to 
spend time with their other parent, so they do not feel torn between 
the two of you.

Does the Court always make orders for children to 
spend time and communicate with the other parent? 
Parents do not have an automatic right to spend time with or to 
communicate with a child. The child on the other hand, has a right 
to know and be cared for by both parents. Unless you can show that 
there is an unacceptable risk of abuse or neglect or family violence 
directed towards the child or the child’s family members, the courts 
usually make orders for a child to spend time and communicate with 
the parent the child does not live with. If you have serious concerns 
about your children’s safety during parental visits you should 
FRQWDFW�\RXU�ORFDO�RIÀFH�RI�NSW Community Services immediately 
and also get some legal advice. 

Parents have obligations to help make ‘time’ and ‘communication 
with’ orders happen. Interfering with the time your child spends with 
or communicates with the other parent can be seen unfavourably by 
the court. If it is an unacceptable risk situation, get legal advice.

4.4 Who can apply for court orders?
Who can apply for a parenting order? 
An application for a parenting order can be made by anyone who 
has a genuine interest in the child. This means it does not have to be 
made by a parent. It enables people such as a grandparent to apply 
to the court for orders about children. 
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I co-parent a child with my same-sex de facto partner. 
What are my rights if we separate? 
If you were in a de facto relationship with the birth mother when 
the child was born through donor insemination, then you are the 
child’s legal parent. As a parent you have parental responsibility 
for the child. If you cannot agree with the other parent about 
arrangements for the child then you can apply to the Court for the 
child to live with you, spend time or communicate with you. 

If the child was born as a result of sexual intercourse, then you are 
not the child’s legal parent (even if you were in a same sex de facto 
relationship at the time) but you can apply to the Court as someone 
concerned with the child’s care, welfare or development. 

Do I have any rights to see my grandchildren if I’m a 
grandmother?
If you are a grandparent, you can apply to the Court to see your 
grandchild. The Family Law Act says that children have a right to 
VSHQG�WLPH�ZLWK�WKHLU�UHODWLYHV�DQG�RWKHU�VLJQLÀFDQW�SHRSOH�LI�LW�LV�LQ�
their best interests. The relationship of a child with others, including 
JUDQGSDUHQWV��LV�VSHFLÀFDOO\�LQFOXGHG�LQ�WKH�OLVW�RI�FRQVLGHUDWLRQV�
about the best interests of the child. If you want an order to spend 
WLPH�RU�FRPPXQLFDWH�ZLWK�\RXU�JUDQGFKLOG��WKHQ�\RX�PXVW�ÀUVW�
attempt FDR and if that does not work you can apply to the Court 
for orders. You will need to tell the Court why it is in the best 
interests of your grandchild to make the orders you want. It is 
possible to apply for court orders even if the child’s parents are still 
together. Legal Aid NSW has a brochure about legal options for 
grandparents. See Chapter 9: Referrals and Resources.

4.5 Going to court
Do I need a lawyer? 
It is possible for you to go through the entire court proceedings 
without having a lawyer at all and many people have no other 
choice. You will need to be prepared to ‘represent’ yourself in court 
E\�ÀQGLQJ�RXW�DERXW�WKH�&RXUW�UXOHV�DQG�WKH�ODZ��ZULWLQJ�affidavits 
yourself and making arguments to the Court about why it should 
make the orders you are asking for. This can be particularly hard if 
the other parent has a lawyer.
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If you are on a low income, you should see if you are eligible for 
legal aid. You can also get free legal advice from some community 
OHJDO�FHQWUHV�DQG�PDQ\�IDPLO\�ODZ\HUV�ZLOO�JLYH�\RX�D�IUHH�ÀUVW�
appointment.

The Family Law Courts have tried to simplify procedures so it is 
easier for you to apply for orders without the assistance of a lawyer. 
Check the court rules and case management directions. These are 
available from the court registries or on the Family Law Courts 
website: www.familylawcourts.gov.au

Many of the court forms can now be completed by hand and do 
not need to be typewritten. The Family Law Courts do not require 
formal legal language so you can simply write on your application 
what you would like the Court to do for you. For example, ‘I want 
the child to live with me’. 

For more information see Chapter 2: Getting Help.

How long will it take to get a parenting order? 
Generally, you can assume it will take a lot longer than you want. 
Some cases could take up to two years because of limited court 
resources or because of interim applications in your case. Urgent 
matters can be decided very quickly if necessary. Your Local Court 
may decide matters much more quickly, depending on how busy it is 
and if it is prepared to hear family law cases.

What is a less adversarial trial?
The less adversarial trial (LAT) process means that the same 
judge is involved early in the case and takes an active role. Parties 
talk directly to the judge, rather than through their lawyers, 
and everything said in court is treated as evidence in the case. 
At the beginning of a case, you will be asked to complete a LAT 
questionnaire. You should complete this very carefully since it will 
become part of the evidence in the case.

Can a lawyer be appointed for the children? 
The Court may decide to appoint an independent children’s lawyer 
to represent your child’s interests. An independent children’s lawyer 
should be appointed in any case where there is so much hostility 
that the best interests of the child may not be presented to the Court 
by either parent, or where there are serious allegations of abuse or 
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neglect of the child or where there is some other complicating feature 
like differences of religion or culture between the parents, or mental 
health issues. 

If you believe that an independent children’s lawyer should be 
appointed you can ask the Court to make this order. 

In most cases the independent children’s lawyer is paid by Legal 
Aid but parents may have to contribute to or cover the costs of 
WKH�LQGHSHQGHQW�FKLOGUHQ·V�ODZ\HU��7KLV�GHSHQGV�RQ�WKH�ÀQDQFLDO�
situation of the parents. 

What if the children are in danger? 
If you or your children are at risk of family or domestic violence or 
sexual assault, you should call the police on 000. 

You should get legal advice as quickly as possible if your children 
are in danger. You can apply to the Court for an urgent order for 
your children to live with you. In a genuine emergency a court can 
make orders without the usual requirement that notice be given 
to the other parent. An order made without the other parent being 
present is called an ex parte order.

The Court can also make a temporary order about the children, 
called an interim order. Generally, they are made to last until all the 
HYLGHQFH�FDQ�EH�KHDUG�DW�D�ÀQDO�KHDULQJ��,I�WKHUH�LV�DQ\�ULVN�WR�WKH�
child’s safety then an interim order should be made to protect the 
child from this risk.

In any case where there has been family violence or child abuse by 
one of the parties or if there is a risk of violence or abuse, a Notice of 
Child Abuse, Family Violence or Risk of Family Violence (Form 4) must be 
ÀOHG�LQ�WKH�&RXUW��

If you fear for the safety of your children, you can contact the 
police or apply at a Local Court for an apprehended domestic 
violence order (ADVO). The Family Law Courts can also give you a 
protection order (called an injunction in family law) for you and the 
children, where there is a clear threat to you or your children’s safety 
or welfare. 
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What if the other parent has sexually or physically 
abused our child?
If your child has been sexually or physically abused, you can be 
exempted from having to participate in FDR and can go straight 
to Court. You must lodge a Notice of Child Abuse, Family Violence or 
Risk of Family Violence (Form 4)�ZKHQ�\RX�ÀOH�\RXU�$SSOLFDWLRQ�RU�
5HVSRQVH�LQ�&RXUW��$IWHU�WKH�)RUP���LV�ÀOHG��WKH�&RXUW�ZLOO�DVVHVV�
whether your case should be put in the Magellan program.

The Magellan program is for cases involving allegations of sexual 
abuse and/or serious physical abuse of children and aims to deal 
ZLWK�WKHVH�PDWWHUV�DV�TXLFNO\�DQG�HIÀFLHQWO\�DV�SRVVLEOH��

4.6 Contravention of parenting orders
What happens if the children do not spend time with 
the other parent as required by a consent order or a 
parenting order?
Family law orders must be taken seriously. If there is an order for the 
child to spend time with the other parent or any other person, and 
you do not allow this to happen, you risk being taken to court for 
contravention (breach) of the court order.

Depending on the circumstances, the Court may refer you to a 
parenting program, order make-up time with the other parent, or 
LQ�VHULRXV�RU�SHUVLVWHQW�FDVHV�LVVXH�D�ÀQH�RU�HYHQ�JDRO�\RX��,I�WKH�
parenting orders are no longer workable, the Court may consider 
changing the orders. 

If you are taken to court for breaching a parenting order, you may 
avoid being punished if you show that you had a reasonable excuse. 
A reasonable excuse may be that you needed to protect someone’s 
health or safety, or you believed that you had not contravened the 
order at the time. 

The Court can order costs against an unsuccessful applicant if they 
lodged the contravention application to harass the other parent.

If there are parenting orders in place and you are concerned that the 
children are in danger when spending time with the other parent, 
you need to immediately apply to the Court to change the parenting 
orders.  See above ‘What if the children are in danger?’.
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The Court might order you to attend a post separation parenting 
program. The aim of these programs is to help families who 
DUH�KDYLQJ�GLIÀFXOW\�PDNLQJ�FRXUW�RUGHUV�DERXW�FKLOGUHQ�ZRUN��
particularly where there have been breaches of the orders. 

What can I do if other parent does not want to see  
the children? 
Even if there are parenting orders for the children to spend time with 
the other parent, the courts have not been willing to force a parent 
to see their child. The courts have yet to consider this to be in the 
child’s best interest. A practical option may be to ask for help from a 
family counsellor or parenting program to assist the other parent to 
acknowledge parental responsibility. 

4.7 Taking children without consent of a parent
What if the other parent takes the children? 
<RX�VKRXOG�ÀUVW�WU\�WR�FRQWDFW�WKH�RWKHU�SDUHQW�DQG�VHH�LI�\RX�FDQ�
get an agreement about returning the child. If you do not have a 
parenting order and the children are taken and/or not returned, you 
can apply to the court for a parenting order for the child to live with 
you and a recovery order for the child to be returned. If you already 
have a parenting order, you still need to go back to court and apply 
for a recovery order. A recovery order is like a warrant for the return 
of the child and empowers the state, territory and federal police to 
ÀQG�DQG�UHWXUQ�\RXU�FKLOG�WR�\RX��
You will need to prove that the Court should deal with your case 
urgently. If your case is not urgent you will have to try FDR before 
\RX�FDQ�ÀOH�DQ�DSSOLFDWLRQ�WR�WKH�&RXUW��XQOHVV�RQH�RI�WKH�RWKHU�
exceptions to attending FDR applies to you).
Normally you need to serve (formally notify by giving a copy of 
the court documents) the other parent when you make a court 
DSSOLFDWLRQ��EXW�LI�\RX�FDQQRW�ÀQG�WKH�RWKHU�SDUHQW�RU�LI�WKH�VLWXDWLRQ�
is very urgent, you may be able to get the Court to hear your 
application ex parte (without the other parent present in court). 

What if I do not know where my children have been taken? 
You can get a location order or a commonwealth information order to get 
information from individuals or government departments like the 
$XVWUDOLDQ�7D[DWLRQ�2IÀFH��&HQWUHOLQN�RU�+RXVLQJ�16:�DERXW�ZKHUH�
the other parent is and where the children may be. 
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Can I stop the children being taken overseas? 
Your children could be taken overseas without your knowledge 
if they have current passports and your partner can access these 
passports. If you are afraid your partner will take the children out of 
Australia, get legal advice straight away. 

 Important Information
There are some steps you can take to prevent your children from 
being taken overseas without your consent. 
O If the children already have passports, keep the passports in a safe 

place.
O If the other parent already has the children’s passports, ask the 

Court to order the other parent to give the Court their passport 
and the children’s passports and get a restraining order so that 
the children cannot be taken out of the country without the Court’s 
permission. 

O If the children do not have passports, ask the Australian Passport 
Office to stop passports being issued for your children. You can 
also make a Child Alert Request so that if an application for a 
passport is lodged, the Passport Office is warned that there may be 
circumstances to consider and is more likely to notify you about this 
application. This Alert Request will remain valid for 12 months. If 
you have a court order for a Child Alert Request, it will remain valid 
until the child is 18 years of age. 

O If it is possible that your children could get foreign passports or be 
added to the other parent’s foreign passport, you must contact the 
embassy or consulate about that country’s policy to protect children 
from being abducted overseas. 

O If you have real concerns about your children being taken out of 
Australia without your consent, you can ask for a specific court 
order to place the children on the Airport Watchlist (also known 
as the Family Law Watchlist). You then need to provide a sealed/
stamped copy of the court order to the Australian Federal Police 
(AFP), which directs them to place the children on the Watchlist. 
Any child on the Watchlist will be stopped before boarding a plane 
or ship that is leaving Australia. The child’s name will remain on the 
Watchlist until they are 18 years of age or until a future court order 
directs the AFP to remove the child’s name from the Watchlist.
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What if the children are taken out of Australia? 
If the children are taken out of Australia without your consent or kept 
overseas longer than you allowed, get legal advice straight away. 

Australia has signed an agreement (the Hague Convention on the 
Civil Aspects of International Child Abduction) with more than 
70 other countries to prevent child abduction. If the country the 
children have been taken to has signed this agreement you can ask 
that country to assist in returning your children to Australia. To do 
this, you will need to contact the Commonwealth Attorney-General’s 
Department and NSW Community Services.

To have your children returned to Australia, you must show that 
your children are aged 16 or under; the children usually live in 
Australia and that you have a legal right under Australian law to 
decide where they live.

,I�WKH�FRXQWU\�LV�QRW�SDUW�RI�WKH�+DJXH�&RQYHQWLRQ�LW�LV�PRUH�GLIÀFXOW�
to get the children back. You can either try to enforce an Australian 
parenting order in the other country or you can try to get a parenting 
order in the country where the children are located. 

If you are concerned that your children may be taken illegally out of 
Australia, contact the Australian branch of International Social Service 
that provides telephone referral and social work support. If there is a 
risk that your children may be taken out of the country before the next 
working day, the Family Law Courts have an out-of-hours service for 
emergencies. See Chapter 9: ‘Referrals and Resources’.

If the children live with me can I move?
,I�PRYLQJ�KRXVH�ZLOO�PDNH�LW�PRUH�GLIÀFXOW�IRU�WKH�RWKHU�SDUHQW�WR�
spend time with a child or will make the existing arrangements 
unworkable, the other parent will need to agree to you moving 
house. If they won’t agree you will need to apply for parenting 
orders allowing you to move. These cases are called relocation cases. 
You will have to show the Court why it is in the best interests of the 
child to allow the relocation and how the other parent will be able to 
maintain a meaningful relationship with the child. 

You should get legal advice before you move. If you move with the 
child without the consent of the other parent or a court order, the 
Court can make orders for the child to live with the other parent or 
force you to return if the child is to live with you.
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4.8 Appeals
What can I do if I am not happy with the court decision 
in my case?
If you think a registrar has made an incorrect decision you can 
ask for a ‘review’ by a judge. You need to lodge an Application for 
Review. You need to check with the court staff about the time limits. 

If you think the judge made an incorrect decision based on the law, 
you can appeal the decision. An appeal is not a rehearing of the 
whole case. The appeal is only to look at whether the judge made an 
error of law��$�1RWLFH�RI�$SSHDO�PXVW�EH�ÀOHG�within 28 days of the 
RUGHU�EHLQJ�PDGH�DQG�\RX�ZLOO�KDYH�WR�SD\�WKH�ÀOLQJ�IHH�RU�DSSO\�IRU�
a waiver or exemption of the fee.

You must apply for a stay of execution from the Court that made the 
orders you do not like.  The stay will stop those orders from having 
effect while you wait for the appeal. 

If you have applied for your parenting orders in the Local Court and 
you do not agree with the decision of the magistrate, you can appeal 
to the Family Law Courts. The matter will be heard by a judge of the 
Family Law Courts and the case is reheard from the start. You need 
to lodge a Notice of Appeal within 28 days of the orders being made 
E\�WKH�/RFDO�&RXUW�DQG�SD\�WKH�ÀOLQJ�IHH�

4.9 Other common questions
How can I change my child’s name?
A child’s name cannot be changed without the consent of both 
parents or a court order. 

<RX�ÀUVW�QHHG�WR�WU\�)'5�DQG�DWWHPSW�WR�UHDFK�DJUHHPHQW�ZLWK�
the other parent. For further information about FDR, including 
exemptions from the requirement to attend FDR, see section 4.2. 

,I�\RX�FDQQRW�UHDFK�DJUHHPHQW�WKURXJK�)'5��RU�LI�\RX�FDQQRW�ÀQG�
the other parent, you can apply to the Court to change the child’s 
name. You will need to persuade the Court that the name change is 
in the best interests of the child.

Alternatively, you can apply to the District Court to change the 
child’s name.  The District Court will not consider other parenting 
issues and there are no FDR requirements.
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What happens to the children if I die? 
If there is an order that your children live with you, the other parent 
does not automatically have the right to have the children live with 
them if you die.

You can decide who you would like your children to live with and 
name them as a ‘testamentary guardian’ in your will. This may 
help that person to get a parenting order that the children live with 
them. Naming a guardian in your will does not guarantee that the 
Court will order what you want. The Court will still decide the case 
based on the best interests of the child. However, your wishes are 
important and will be considered by the Court.


