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3 Divorce
3.1 Ending the marriage

How can I get a divorce? 
To legally end a marriage you need to apply to the Federal Circuit 
Court for a divorce. Orders about property and children are not dealt 
with as part of a divorce application. You have to make separate 
applications for these orders if you need them. 

To get a divorce, you need to prove to the Court that:

O you have a valid marriage (e.g. by providing your marriage 
FHUWLÀFDWH�RU�HTXLYDOHQW�GRFXPHQWDWLRQ���DQG

O your marriage has broken down and there is no chance that you 
will get back together. This is called an irretrievable breakdown 
of your relationship; and

O you have been separated for 12 months before you applied for 
divorce; and

O you are an Australian citizen, a permanent resident or have been 
living in Australia for at least 12 months before applying for the 
divorce.

What does ‘separated’ mean? 
You are considered to be separated from the day either you or your 
husband decide the marriage is over and communicate this to the 
other person. 

You can get back together for up to three months without re-starting 
the 12 month separation period. However, the time you spend back 
together does not count as part of the separation. For example: If 
you separate for two months, get back together for one month and 
then separate again, the Court will consider that you have been 
separated for two months not three months. 

You may be able to get a divorce if you and your husband have 
VHSDUDWHG�EXW�VWLOO�OLYH�LQ�WKH�VDPH�KRXVH�IRU�ÀQDQFLDO�RU�RWKHU�
reasons. This is called separation under one roof. When you apply for 
a divorce you will need to prove that your marriage has ended and 
you and your husband live separate lives. You do this by providing 
an affidavit from a friend or family member telling the Court about 
your separate lives. For example, you sleep in separate rooms, do not 
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cook his dinner or do his laundry, do not go out as a family, or eat 
DQG�HQWHUWDLQ�WRJHWKHU��&KLOGUHQ�RYHU����FDQ�PDNH�WKLV�DIÀGDYLW�

What if I was married for less than two years?
If you have been married for less than 2 years, you need to consider 
reconciliation with the help of a counsellor before you can apply for 
a divorce. If your husband is violent and you are afraid to see him, 
discuss this with the counsellor when you make an appointment. 
The counsellor should arrange separate appointments. If your 
husband will not attend counselling, you may still get your divorce 
by applying for permission (called special leave) from the Court. 
Unless you urgently need a divorce, it is easier to wait for two years 
from the date of marriage to apply for your divorce. 

3.2 Legal process and procedures

What are the steps involved in getting a divorce?
'RLQJ�\RXU�RZQ�GLYRUFH�DSSOLFDWLRQ�LV�QRW�WRR�GLIÀFXOW�DQG�WKHUH�
DUH�PDQ\�ZD\V�WR�ÀQG�KHOS�ZLWK�LW�LI�\RX�KDYH�DQ\�SUREOHPV�RU�
questions. 

The Family Law Courts divorce kit provides a step-by-step guide 
WR�GRLQJ�\RXU�RZQ�GLYRUFH��<RX�ZLOO�ÀQG�WKLV�NLW�DW�WKH�)DPLO\�/DZ�
Courts, Local Courts and on the Family Law Courts website. See 
Chapter 9: Referrals and Resources.

/HJDO�$LG�16:�KROGV�GLYRUFH�FODVVHV�WR�KHOS�SHRSOH�ÀOO�RXW�WKH�
divorce application form and explain the process of getting a divorce.

A summary of the steps involved in getting a divorce is set out below: 

1  Complete an application for divorce form

� 7KLV�IRUP�FDQ�EH�ÀOOHG�RXW�E\�KDQG��<RX�FDQ�DSSO\�RQ�\RXU�
own or together with your husband (this is known as a joint 
application). The application form has to be signed and witnessed 
by a solicitor or Justice of the Peace. 

2  File your application 

 File your application by taking or sending the application and 
DQ\�DIÀGDYLWV��WKH�RULJLQDOV�DQG�WZR�FRSLHV��DQG�D�SKRWRFRS\�RI�
\RXU�PDUULDJH�FHUWLÀFDWH�WR�WKH�)DPLO\�/DZ�&RXUWV��<RX�FDQ�DOVR�
ÀOH�\RXU�DSSOLFDWLRQ�IRU�GLYRUFH�HOHFWURQLFDOO\��6HH�WKH�)DPLO\�/DZ�
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&RXUWV�ZHEVLWH�IRU�LQIRUPDWLRQ�DERXW�H)LOLQJ��7KHUH�LV�D�ÀOLQJ�
fee for Divorce Applications. See Chapter 9: Family Law Fees for 
more details. A reduced fee may apply in some circumstances.

� :KHQ�\RX�ÀOH�\RXU�DSSOLFDWLRQ�\RX�ZLOO�EH�JLYHQ�D�KHDULQJ�GDWH�
for your case. The Court will keep the original documents and 
give you back the two copies with the Court’s original stamp 
(called a court seal) and the hearing date stamped on them (called 
sealed copies). You will also get two copies of the brochure 
Marriages, Families and Separation. 

 One of the sealed copies of the application and the brochure is for 
you to keep and the other one is to be served on (formally given 
to) your husband.  

3  Serve the application on your husband 

You will need to serve (formally give) the following documents on 
your husband:

O a sealed copy of the application for divorce;
O a copy of the Marriage, Families and Separation brochure; and
O� DQ\�RWKHU�GRFXPHQWV�ÀOHG�ZLWK�WKH�&RXUW��H[FHSW�WKH�FRS\�RI�\RXU�

PDUULDJH�FHUWLÀFDWH�

You can serve the documents on your husband in two ways:

O service by post 
� ,I�\RX�DUH�FRQÀGHQW�WKDW�\RXU�KXVEDQG�ZLOO�VLJQ�DQG�UHWXUQ�DQ�

Acknowledgement of Service form, you can try service by post. 
Without a signed Acknowledgement of Service form, the Court 
cannot be sure that your husband received the documents. 

O service in person 
 You cannot serve the documents on your husband yourself. You 

can get a friend or relative aged over 18 to deliver the documents, 
or use a professional process server.

 Your husband must be served at least 28 days before the hearing 
date if he is in Australia or 42 days before the hearing date if he is 
overseas.  

If you have made a joint application you do not have to serve your 
husband with any documents.
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4 File the service documents 

You must prove to the Court that your husband has been served by 
ÀOLQJ�

O� DQ�$IÀGDYLW�RI�6HUYLFH��PDGH�E\�WKH�SHUVRQ�ZKR�VHUYHG�\RXU�
husband with the divorce); or

O the Acknowledgement of Service form signed by your husband. 

This proves to the Court that your husband received a copy of your 
application and the date he received it.

5  The court hearing 

If there are no children aged under 18, then you do not have to go 
to court. 

If you are asking for the divorce and you have children aged under 18, 
you need to go to court for the hearing. When you arrive, there will 
be a list of cases displayed in the court building and a court attendant 
WR�GLUHFW�\RX�WR�WKH�ULJKW�FRXUWURRP��$�FRXUW�RIÀFHU�ZLOO�FDOO�\RXU�
name when the Court is ready for your case. Tell the Court you are the 
applicant and that you want the Court to grant your application for 
divorce. If you have a solicitor, she or he will talk for you. 

6 The Court makes its decision 

The Court can: 

O grant your divorce;
O� JUDQW�\RXU�GLYRUFH�EXW�UHIXVH�WR�PDNH�LW�ÀQDO�XQWLO�SURSHU�

arrangements are made about your children; 
O adjourn your case -  this means the hearing is postponed to 

another day so you can give the Court better evidence that your 
husband was served or for another reason; or

O refuse or dismiss your application. 

,I�WKH�&RXUW�LV�VDWLVÀHG�WKHUH�DUH�JURXQGV�IRU�GLYRUFH�DQG�SURSHU�
arrangements have been made for your children, it will make a 
GLYRUFH�RUGHU��7KH�GLYRUFH�RUGHU�XVXDOO\�EHFRPHV�ÀQDO�RQH�FDOHQGDU�
PRQWK�ODWHU�DQG�LV�FDOOHG�D�ÀQDO�GLYRUFH�RUGHU��7KH�&RXUW�FDQ�GHFLGH�
WR�VKRUWHQ�WKH�WLPH�DIWHU�ZKLFK�WKH�GLYRUFH�RUGHU�EHFRPHV�ÀQDO��7KH�
&RXUW�ZLOO�VHQG�\RX�D�VHDOHG��VWDPSHG��FRS\�RI�WKH�ÀQDO�GLYRUFH�
order, which is proof that you are divorced. 
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:KDW�LI�,�FDQQRW�ÀQG�P\�KXVEDQG"�
The Court will require proof that your husband has been served with 
(formally given) the divorce application. If it is impossible to send a 
copy of the divorce application to your husband, the Court can agree 
to dispense with service (i.e. the Court can say that you do not 
need to serve your husband). Before doing this, the Court will need 
WR�VHH�SURRI�RI�WKH�ZD\V�\RX�KDYH�WULHG�WR�ÀQG�KLP�E\��IRU�H[DPSOH��
checking with his family or friends or his last place of work. 

If you know where one of your husband’s relatives is, the Court 
can order that you serve that person instead of him. This is called 
substituted service.  

What if my husband is overseas?
You can serve your husband by post or in person with the assistance 
of a process server. The Court can order some other type of service, 
for example, substituted service (service on someone else, such as a 
relative).

If I was married overseas, can I still apply for a divorce 
in Australia?
If you were married overseas you can apply for a divorce in 
Australia. The test for a divorce is the same as the test applied 
to marriages made within Australia. That is, you can apply for a 
divorce as long as you can show the Court that you have a valid 
marriage, that your marriage has irretrievably broken down, you 
have been separated for 12 months and that you or your spouse is 
an Australian citizen, a permanent resident or have been living in 
Australia for at least 12 months before applying for a divorce. 

You will need to provide evidence of your overseas marriage by way 
RI�D�FHUWLÀFDWH�RU�RIÀFLDO�GRFXPHQW�IURP�WKH�UHJLVWU\�RI�PDUULDJHV�
in the country where you got married. If you can not produce an 
RIÀFLDO�GRFXPHQW�SURYLQJ�\RXU�PDUULDJH��\RX�FDQ�ÀOH�DQ�DIÀGDYLW�
explaining your marriage and the reason why you can’t produce an 
RIÀFLDO�GRFXPHQW�
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What if I do not want to divorce my husband?  
You cannot legally stop a person applying for a divorce as long as the 
requirements for a divorce have been met. See section 3.1 above for 
the legal requirements. 

However, the law provides for fair property settlement, 
maintenance and child support so you should get advice about 
these matters if they have not already been sorted out. 

:KDW�LI�P\�KXVEDQG�ÀOHV�IRU�GLYRUFH�DQG�PDNHV�
untruthful statements in his application? 
<RX�FDQ�ÀOH�D�5HVSRQVH��SXWWLQJ�\RXU�YHUVLRQ�RI�HYHQWV�LQ�D�
VWDWHPHQW��,I�\RX�ÀOH�D�5HVSRQVH�\RX�PXVW�WKHQ�JR�WR�FRXUW�IRU�WKH�
hearing. It is best to have the record set straight, as the divorce 
DSSOLFDWLRQ�ZLOO�UHPDLQ�LQ�WKH�FRXUW�ÀOH��

How much will it cost me to get a divorce? 
When you apply for a divorce you need to pay for:

O� FRXUW�ÀOLQJ�IHH�
O� D�FHUWLÀHG�FRS\�RI�\RXU�PDUULDJH�FHUWLÀFDWH�LI�\RX�GR�QRW�KDYH�WKH�

original 
O� WUDQVODWLRQ�RI�PDUULDJH�FHUWLÀFDWH��LI�QRW�LQ�(QJOLVK�²�VHH�:KDW�LI�,�

QHHG�P\�PDUULDJH�FHUWLÀFDWH�WUDQVODWHG"�LQ�section 3.3 below)
O a process server to serve your divorce application on your 

husband – on average costs between $70-$120 (depending on 
location of husband) 

O your lawyer’s fees if you have used a lawyer to help with your 
divorce application.

See Chapter 9: Family Law Fees for current fees. 

If you and your husband have a child under 18 years old, you will 
also need to attend a hearing at court. This could mean taking a day 
off work.

If your husband starts the divorce proceedings then you will not 
have to pay for the divorce. 

Lawyers’ costs are set by the Family Law Rules and Federal Circuit 
Court Rules, and change each year. Your lawyer can choose to charge 
more than the set amount as long as they tell you up front, and you 
sign a costs agreement.
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What if I need to apply for a divorce but can’t afford the 
FRXUW�ÀOLQJ�IHH"
<RX�PD\�EH�HOLJLEOH�IRU�D�UHGXFHG�ÀOLQJ�IHH�IRU�GLYRUFH�DSSOLFDWLRQV�LI�
you are:

O entitled to Commonwealth health concessions (see below);
O receiving Legal Aid, Youth Allowance, Austudy payments or 

Abstudy;
O under 18 years old; and/or
O an inmate of a prison or detained by law in a public institution.

5HGXFHG�ÀOLQJ�IHHV�IRU�GLYRUFH�DUH�JUDQWHG�WR�SULPDU\�FDUGKROGHUV�
(but not dependants of the primary cardholder) of a Health 
&DUH�&DUG��+HDOWK�%HQHÀW�&DUG��3HQVLRQHU�&RQFHVVLRQ�&DUG��
Commonwealth Seniors Health Card, or any other card issued by 
Centrelink or the Department of Veterans’ Affairs that entitles you to 
Commonwealth health concessions. 

If you do not fall within the categories above but cannot afford 
FRXUW�IHHV��\RX�FDQ�VWLOO�DSSO\�IRU�D�UHGXFHG�IHH�E\�ÀOLQJ�D�5HGXFWLRQ�
of Fees (Financial Hardship) application. The court will consider 
whether a reduced fee is appropriate, based on your personal 
circumstances.

����0DUULDJH�FHUWLÀFDWHV
:KDW�LI�,�FDQ·W�ÀQG�P\�PDUULDJH�FHUWLÀFDWH"
,I�\RX�GR�QRW�KDYH�\RXU�PDUULDJH�FHUWLÀFDWH��\RX�FDQ�RUGHU�D�FHUWLÀHG�
copy from the Registry of Births, Deaths & Marriages. There is a 
VWDQGDUG�IHH�IRU�D�PDUULDJH�FHUWLÀFDWH��$�FHUWLÀFDWH�FDQ�EH�SURYLGHG�
urgently for an extra charge. See Chapter 9: Family Law Fees for 
current fees or contact the Registry of Births, Deaths & Marriages: 
www.bdm.nsw.gov.au

,I�\RXU�IRUHLJQ�PDUULDJH�FHUWLÀFDWH�LV�QRW�DYDLODEOH��\RX�PXVW�ÀOH�DQ�
DIÀGDYLW�ZLWK�\RXU�GLYRUFH�DSSOLFDWLRQ�H[SODLQLQJ�ZK\�WKH�FHUWLÀFDWH�
is not available. 

:KDW�LI�,�QHHG�P\�PDUULDJH�FHUWLÀFDWH�WUDQVODWHG"
,I�\RXU�PDUULDJH�FHUWLÀFDWH�LV�QRW�LQ�(QJOLVK��\RX�ZLOO�QHHG�WR�KDYH�
\RXU�PDUULDJH�FHUWLÀFDWH�WUDQVODWHG�LQWR�(QJOLVK�E\�D�FHUWLÀHG�
WUDQVODWRU��7KH�WUDQVODWHG�YHUVLRQ�RI�\RXU�PDUULDJH�FHUWLÀFDWH�PXVW�
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EH�ÀOHG�DW�WKH�&RXUW��ZLWK�DQ�DIÀGDYLW�E\�WKH�WUDQVODWRU�VWDWLQJ�WKH\�
DUH�FRPSHWHQW�WR�PDNH�RIÀFLDO�WUDQVODWLRQV��

<RX�FDQ�KDYH�\RXU�PDUULDJH�FHUWLÀFDWH�WUDQVODWHG�LQWR�(QJOLVK�DW�WKH�
NSW Community Relations Commission. A fee is usually charged 
for this service and it varies depending on whether you want the 
document in 14 days, 7 days or 24 hours. The Commission may 
waive the fee in cases of hardship for a person who:

a) is a permanent resident in Australia for more than 2 years; and
b) holds a Centrelink Health Care Card.

This fee waiver only applies for 2 standard documents (e.g. birth 
FHUWLÀFDWH�DQG�PDUULDJH�FHUWLÀFDWH��LQ�WKDW�SHUVRQ·V�OLIHWLPH��

3.4 Life after the divorce

When can I get married again? 
One month after your divorce hearing, your divorce order becomes 
ÀQDO��2QFH�\RXU�GLYRUFH�RUGHU�EHFRPHV�ÀQDO��\RXU�PDUULDJH�LV�RYHU�
and you can legally remarry. The Court can shorten the one-month 
period.

What about my will? 
It is a good idea to make a new will when something big changes in 
\RXU�OLIH�OLNH�PDUULDJH��GLYRUFH�RU�WKH�ELUWK�RI�D�ÀUVW�FKLOG��:KHQ�\RX�
get married, your will is automatically revoked unless that will was 
stated to be made in contemplation of the marriage. A divorce does 
not automatically revoke a will. However, if you have a will leaving 
DQ\WKLQJ�WR�\RXU�KXVEDQG��ZKHQ�\RXU�GLYRUFH�EHFRPHV�ÀQDO��WKDW�
gift to your ex-husband will be revoked unless he can prove that it 
was not your intention to revoke his gift. 

Most couples own their family home as joint tenants (each person 
owns 100% of the property) rather than tenants in common (each 
person owns a share e.g. 50% of the property). If you own property 
as joint tenants with your husband, that property will go directly 
to your husband as the surviving tenant and will not become part 
of your estate when you die (the reverse is also true). Marriage or 
divorce or a will does not have any effect on a joint tenancy. If you 
do not want your share of the property to go to your husband should 
something happen to you, it is important to pursue a property 
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settlement as soon as possible. You may also want to get legal advice 
on ending the joint tenancy and then owning the property as tenants 
in common.  

When can I get a property settlement? 
You can make a property settlement any time after you separate. 
2QFH�D�GLYRUFH�EHFRPHV�ÀQDO��\RX�PXVW�DSSO\�WR�FRXUW�within 12 
months if you need a property settlement or spouse maintenance. 
*HQHUDOO\��LW�LV�EHWWHU�WR�GR�D�SURSHUW\�VHWWOHPHQW�ÀUVW�RU�DW�WKH�VDPH�
time as applying for a divorce. If your husband applies for divorce, 
seek legal advice to get a property settlement if you have not already 
done so.


